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22 July 2009 
	Jeremy Wates 

Secretary – Aarhus Convention

Economic Commission for Europe

Environment, Housing and Land Management Division

Bureau 332

Palais des Nations

CH-1211 Geneva 10

Switzerland

Re: Communication to the Aarhus convention Compliance Committee concerning compliance by the United Kingdom with the Provisions of the convention in connection with costs associated with an interim injunction (Ref. ACCC/C/2008/23)
Re: Communication to the Aarhus Convention Compliance Committee concerning compliance by the United Kingdom with the provisions of the Convention in connection with the expansion of Belfast City Airport (Ref. ACCC/C/2008/27

Dear Mr Wates

We write enclosing the following information requested by the Committee at their meeting which took place on 1 July 2009: 
1) The information on previous enforcement action and pending national legal proceedings as agreed between the UK and the communicant in case ACCC/C/2008/23, as agreed with Communicants’ representative; and
2) Final version of the amended planning agreement, as requested for case ACCC/C/2008/27; and
3) The national legislation of Northern Ireland which implements Article 6 of the Convention, that is The Planning (Environmental Impact Assessment) Regulations (Northern Ireland) 1999 as amended by the Planning (Amendment) order 2003 (“The Planning Regulations NI”).

Case ACCC/C/2008/27 (Belfast City Airport)

We attach an unofficial consolidated version of the Planning Regulations NI.  The official versions of the un-amended regulations along with the amending order can also be found at the following links: http://www.opsi.gov.uk/sr/sr2008/nisr_20080017_en_1
and
http://www.opsi.gov.uk/sr/sr1999/19990073.htm
We draw the Committee’s attention to the definitions of “EIA development”, “Schedule 1 development”  and “Schedule 2 development” in regulation 2(1). 

We have also had the opportunity to examine the further information submitted by the communicant in case ACCC/C/2008/27. In relation to this we make the following observations: 
The communicant has not addressed the Committee’s request to elucidate in what ways they say the consultation procedure which led to the signing of the planning agreement has failed to comply with the requirements of articles 6 and 7 with reference to the individual paragraphs or terms of those articles of the Convention.
In paragraph 4 the Communicant alleges that the public had a right to participate in the determination by the Department of the environmental impact of an increase in traffic at the airport. It can be seen from  regulations 2 and 6 of the Planning Regulations NI that the determination referred to is the determination by the Department of whether the proposed development was an “EIA Development” and this is defined as a development listed in Annex 1 (which corresponds to the listed activities in Annex I of the Convention) or a development listed in Schedule 2 which is likely to have significant effects on the environment by virtue of factors such as its nature, size or location.  As the UK submitted at the hearing, Article 6(1)(b) provides that it shall be for Parties to determine on a case by case basis whether a proposed activity which is outside the scope of Annex I is subject to the provisions on public participation in accordance with its national law. There is therefore nothing in the Convention which requires public participation in this particular decision.
In paragraph 8 the Communicant expresses concerns which have simply not materialised in the case in question. Even if action had been taken to exclude public participation in the decision to modify the agreement or to restrict it through the terms of reference of the Examination in Public, which it did not, it is the UK’s position that Article 6 is not engaged in this case.

Thus, in summary (and by way of confirmation and clarification of the Government’s case in this respect), the position of the UK is that article 6 is clearly not engaged.  By reference to the sub-paragraphs of Article 6(1):
(a) The proposed activities were not listed in annex 1.  Plainly, the activities did not constitute “construction of airports with a basic runway length of 2 100 m or more” (para 8 of Annex 1).  Also, public participation was not “provided for under an environmental impact procedure” by any national legislation (para 20 of Annex 1).  No other paragraph of Annex 1 could even remotely be suggested to be applicable (and has not been).

(b) The proposed activity was determined by the Government not to be subject to the public participation provisions of Article 6(1)(b), through not requiring planning permission.  The relevant determination was “the Article 41 determination” (i.e. the decision that the proposed increase in capacity did not require planning permission)
, which was the subject of unsuccessful challenge in the judicial review proceedings (see paras 12-15 of Lord Justice Girvan’s judgment).  The Article 41 determination was not a decision which itself required public participation under the Convention.

(c) Inapplicable:  it is not suggested that national defence purposes are relevant.

Conflict of interest:  both cases 23 and 27

Following the meeting on the 1st July, another matter has come to our attention which we felt we must  raise with the Committee. The matter concerns an apparent conflict of interest.  It became known to us upon our return from the meeting that Ms Svitlana Kravchenko has a close professional and personal relationship with Mr John Bonine who attended the meeting and made a number of interventions on behalf of ELAW, in particular taking issue with submissions that had been made on behalf of the United Kingdom Government in both cases.  Neither Ms Kravchenko, nor any member of the Committee has raised or declared this potential conflict of interest to those appearing before them.  We find it hard to see how Ms Kravchenko could be seen to be adjudicating impartially on the UK’s submissions on the one hand and Mr Bonine’s on the other.  Indeed, it is a matter of concern that the meeting proceeded with Ms Kravchenko’s full involvement (including by participation in closed sessions).  It is  noted that the ‘Guidance Document on the Aarhus Convention Compliance Mechanism’  provides as follows (at paragraph 10):
“ ‘Normal principles’ of conflict of interest apply for the Committee.  This implies that in a case where a Committee member found himself or herself faced with a possible or apparent conflict of interest, that member would be expected to bring the issue to the Committee’s attention and decision before consideration of that particular matter.”
We would like to ask the Committee (i) whether the conflict was raised with the Committee by Ms Kravchenko at any point; (ii) whether the conflict was  in any event known to the Committee; (iii) why the matter was not raised and declared for consideration of the bodies appearing before the Committee, inviting their observations and any objections, as would be required on our understanding of ‘normal principles’ of conflict of interest; and (iv) what steps the Committee proposes now taking in order to avoid the hearings in Cases 23 and 27 before it being irretrievably tainted.
We look forward to hearing the committee’s response and reserve our final position as to how this problem can be resolved until then. 

Case ACCC/C/2008/33 (Port of Tyne)

Finally, we note that in your letter dated 27 May you inform us that communication ACCC/C/2008/33 will be discussed at the twenty-fifth meeting from 22 – 25 September 2009. We would be very grateful if you could provide us with information on which day or days this communication will be before the committee so we can make the necessary arrangements for attendance as soon as possible. The UK written observations in this case will follow shortly. 
Yours sincerely,

Åsa Sjöström
UK focal point for the Aarhus convention


� Article 41 of the Planning (Northern Ireland) Order 1991 was repealed by Article 37(2) of and Schedule 2 to the Planning (Amendment) (Northern Ireland) Order 2003. Where a person now wishes to ascertain whether a proposed use or development would be lawful, he may apply to the Department of the Environment for a certificate of lawfulness of proposed use or development under Article 83B of the Planning (Northern Ireland) Order 1991.





